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& DISCLOSURE =

« Joseph Sowka, OD, in the past 24-months, has been a Consultant/
Speaker Bureau/ Advisory Board member for B&L. Dr. Sowka has
no direct financial interest in any of the diseases, products or
instrumentation mentioned in this presentation. All relevant
relationships have been mitigated. He is a co-owner of
Optometric Education Consultants (www.optometricedu.com)
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The ideas, concepts, conclusions and perspectives presented herein
reflect the opinions of the speaker; he has not been paid, coerced,
extorted or otherwise influenced by any third party individual or
entity to present information that conflicts with his professional

viewpoints.
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Purpose of Course

« To reduceriskof medical errors occurringin optometrists” offices

+ Toimprove patient safety

* Asof May 8,2002 a new rule has been added to 64B13-5.001 (8).
Licenseesare required to completea 2-hour course relating to
prevention of medical errorsas part of the licensure and renewal process

Z US EYE
Purpose of Course

 TheFlorida State legislature mandated that all licensees must complete
a two-hour course on prevention of medical errors

» The2-hourcourseshall counttowards the total number of continuing
education hours required for the profession.

» Shallincludea study of root cause analysis, error reduction and
prevention, and patientsafety

Z= US EYE
Epidemiology

» November 1999, the IOM revealed a hidden epidemicin the United
States:

* Medicalerrorsresultin in'uaﬂg 1 in every 25 hospital patientsand an
estimated 44,000t0 98,000 deaths eachyear. Even thelower estimate
makes medical errors more deadly thanbreast cancer (42,297), motor
vehicleaccidents (43,458) or AIDS (16,516).

¢ ("ToErris Human:BuildingA SaferHealth System." Institute of Medicine. December 1999.)

Z US EYE
Epidemiology

* Medical errors cost the economy from $17 to $29 billion eachyear.

* Agency for Healthcare Research and Quality (AHRQ) has shown that
medical errors result most frequently from systems errors-organization
of health care and how resources are provided in the delivery system.

— Onlyrarelyare medicalerrors the result of carelessness or misconductof a single
individual.
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= 1999 IOM report underestimated the
magnitude of the problem

1999 INSTITUTE OF MEDICINE A 2004 report of inpatient deaths associated
with the Agency for Healthcare Quality and

(IOM) REPORT—IS LIMITED AND ! ¢ !
Research Patient Safety Indicators in the

OUTDATED. Medicare population estimated that 575 000

deaths were caused by medical error between
2000 and 2002, which is about 195 000 deaths

ayear
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Are medical errors really the EYE Z US EYE
third biggest cause of death? WHY WE ARE REALLY DOING THIS?

String of Errors Put Florida Hospital on the Critical List
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Types of Medical Errors

* ThelOM reportdefines an erroras:
— Thefailureof a planned action to be completed as intended (i.e., error of
execution)
- Tobrexinsteadof Tobradex
— Theuse ofawrongplanto achievean aim (i.e., errorof planning).
* Viroptic on bacterial conjunctivitis
* Tobradexondendrite

Z US EYE
Types of Medical Errors

* An adverse event is an injury caused by medical management rather
than the underlying condition of the patient (e.g. allergic response to a
drug). An adverse event attributable to error is a preventable adverse
event, also called a sentinel event, because it signals the need to ask why
the error occurred and make changes in the system (prescribing drug to
which patient is allergic becauseyou didn’ t ask).

= US EYE

Why Errors Ha?pen
« Active Errors: Active errors occurat the level of the frontline operator,
andtheir effects are felt almost immediately.

= US EYE
WHY ERRORS HAPPEN

« Latenterrors: Latent errors tend to be removed from the direct control of
the operatorand include things such as poor design, incorrect
installation, faulty maintenance, bad management decisions, and poorly
structured organizations.

o uUsS EYE

Surgeon fined $3K for removing kidney he thought was tumor

Z US EYE
Latent Error - Sentinel Event

PtdevelopsCN Il palsy from aneurysm

— Treatment y lipor coil packing
Successfullytreated withaneurysmclip

~ Allcoilsareinertand MRl safe; notall clips are MRl safe
Radiologytechdoesn’ tverifytype of clip
Pt undergoes F/U MRI with non-MRl safe clipin major medical center
ClipdisplacesduringMRI
Patienthas fatal hemorrhage duringprocedure
Patientsurvived disease...butnot the treatment
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Latent Error

Clinical Leadership & Infection Control
CHOP sued after 23 infants contract, 1 dies from
eye infection in 2016 sterilization breach

 Alyssa Foge | August 31, 2018 | Print | Email

3. At least 23 infants in CHOP's NICU contracted viral infections stemming from the same steriization breach
in 2016. The figure represented more than half of the 43 infants who underwent eye exams in the NICU during

2 « 1 ¥ ol
| 7 : the same period, the hosptal wrota in a four-paragraph report n the Juna 2017 issue of the American Joumal
’ by ' 12 of infecton Conirol. All 23 paients sufered respiratory symptoms, and five went on to develop peumonia.
ntthat 3 { Eleven of the 23 infants experienced infectious symptoms in their eyes. Six hospital empioyees and three

parents also contracted viral infections, according to the case study. The case study did not mention patient

apecial!
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Latent Error . . .
Dlagnostlc Inaccuracies
West Virginia National Guard: 42 residents accidentally given e Incorrectdla%no;esmayleadto|ncorrectandlneffectlvetreatmentor
Regeneron antibody treatment instead of COVID-19 vaccine unnecessarytesting. - ) )
Medical experts belleve there s na isk of harm to those individuals * Inexperience with a technically difficult diagnostic procedure can affect
theaccuracy oftheresults.

* Studythatdemonstrated that measuring blood pressure with the most
commonly used type of equipment often gives incorrect readings that may lead

CHARLESTON, W.Va. (WV News) — Forty-two people at a COVID-19 vaccination clinic hosted by staff at the Boone to mismanagement of hypertension

County Health Department received the Regeneron Antibody product instead of the Moderna vaccine.

From Stat Reports 0 -1 B ot

—_— . . _—
Z US EYE Snatching defeat out of the jaw&afUS EYE
Diagnostic Inaccuracies victory
¢ Typgs 9f Dia‘gnostic Error ) ) ) + Ptpresentswith reduced acuity (20/50)
. g,es:;:i%z;)ms leading to an incorrect choice of therapy (Steroid Combo med on a « 0D diagnoses CSC based upon OCT
* Failure to use or order an indicated diagnostic test (VF, CV, eye not correctable to ~Doesn'tdilateto confirm Representativeimage
20/20) + Casegoesto trial-OD prevails
* Misinterpretation of test results —Poor expertwitnessfor plaintiff
* Failureto acton abnormalresults « Verdict gets overturned on appeal

—Technicality
+ Goesbackinto litigation
If you are going to use technology,

please mleriret results correclli
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Failure to order the proper test or referral

* Thursday: 58 YOM with vision loss OD: Dx AION OD > OS; mild headache
and pharyngitis
— Recommended: OCT (ordered), ESR, CRP, platelets (notordered)
* Friday: OCT performed
« Saturday: OCT interpreted- disc swellingOD > 0S
— CTJ moment;faxto PCP for serology "ASAP”. Officenot open
* Sunday: Nothing
* Monday: messageread
« Serologyand carotidtestingset for g
+ Tuesday: pt wakes up with profound vision loss 0S
— Walksinto ERand gets testsdone- everythingelevated

— Dx:temporalarteritis- legally blind

= US EYE
Conditions that Create Errors

* Precursorsor Preconditions
— A need to have the rightequipment, well-maintained and
reliable
— Askilled and knowledgeable workforce
— Reasonableworkschedules
— Well-designed jobs
— Clearguidance on desired and undesired performance
+ Preconditions are latent failuresembedded in the
system

= US EYE

Factors and Situations That Increase the

- Fatigue Risk of Errors

* Alcoholand/orother Drugs
* Illness

« Inattention/Distraction

» Emotional States

* Unfamiliar Situations

» Communication Problems
« lllegible Handwriting

OVERCONFIDENCE

This is going to end in disaster, and you have no one to blame but yourself.

Z US EYE
Medication Errors

* Problems related to the use of pharmaceutical drugs
accountfor nearly 10 percentof all hospital admissions,
and ssignificantly contribute to increased morbidity and
mortality in the United States (Bates. 1995).

= US EYE

* Medication errorsare thought to cause 7,000 deaths annually - more
than the 6,000 deaths thatoccur eachyearin theworkplace. Theannual
costof medication errorsis at least $2 billion
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Top 10 Medication Errors= US EYE
Sound-a-like Drugs

Lack of Drug Knowledge
DoseCalculation Errors
Decimal Point Misplacement
Wrong Dosage Form

Wrong Dosage Frequency
Use of Abbreviations
DrugInteractions

. Renallnsufficiency

0. Incomplete Patient History

BOO~NoaUpwN
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CAUTION

& ® www.medindia.net

Z US EYE
Sound-a-Like Meds

Vexol (rimexolone) Ophthalmic drops

Vosol (acetic acid) Otic drops

Z US EYE
Sound-a-Like Meds

* Tobrex (tobramycin) Ophthalmic drops
Vs.

* Tobradex (tobramycin and dexamethasone) Ophthalmic
drops

= US EYE
Case

* A pediatric ophthalmologist prescribed TOBREX (tobramycin) 0.3%
ophthalmicdrops for a one-month-old infantwith a dacryocystitis (one
drop TID to the left eye). The physician indicated this drug by checking
off a space on a preprinted prescription order form which listed 12
different ophthalmic drops including TOBRADEX (tobramycin and
dexamethasone) which appeared on the line above Tobrex.

\N
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AGUHLAR SMIL Optithakmic Drapa

ATRGPINE 1% 3ML Ophthalmio Drops

CILOXAN BML Ophinaimle  Drtps
ERVTHROMYCIN Dpivhaimic Qintment

Fut 0.1% BML 10ML Cphthelmie  Drops
QENTAMYGIN Ophthaimic  Dreps  Qintmant
MAXITROL SML Ophthaimic  Drops  Ointment
OBURLOX IML 10ML Ophthaimio Grops
POLYTRM 10ML OpMhaimic  Drops  Otmtment
PRED FORTE 1% SML {0ML Ophthalmic Drops
TOBRADEX SML Opninaimic  Drops  Ointment
TOBHEX 0.5% SML Opnihaimie Droge
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Same Drug - Different Direction
* Prescribed Tobradex
« Patientfailsto improve
* Produces bottle of Tobrex
* Whose mistake? Doctor? Pharmacy? Company?
 Askto see medicationsat follow-up

Z US EYE

Computerized Drug Ordering
+ Aphysicianselected OCCLUSAL-HP (17% salicylicacid for wart removal)
instead of OCUFLOX (ophthalmic ofloxacin) from a alphabetical product
listin a computerized prescriber order entry systemand sent the
prescriptionto a hospital outpatient pharmacy with directions to "use
dailyas directed.”

Z US EYE
Sound-a-Like Meds

Zymar (gatifloxacin) Ophthalmic drops
Vs.

Zymase (@amylase, lipase, protease) capsules for digestion

Z US EYE
Sound-a-Like Meds

* Ocuflox (ofloxacin 0.3%) Ophthalmic drops (Allergan)
Vs.

« Ocufen (flurbiprofen 0.03%) Ophthalmic drops (Allergan)

Z US EYE
SOUND-A-LIKE MEDS

AcetaZOLAMIDE (Diamox)vs.

I

AcetoHEXAMIDE (Dymelor)
Type2 diabetes treatment

Z US EYE
SOUND-A-LIKE MEDS

VitA-POS (ocular lubricant)

Vs.

—

Vitaros (erectile dysfunction crea — . ———
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= Due to a doctor’ s illegible handwriting, a
woman was prescribed the ocular lubricant
VitA-POS, was given the erectile dysfunction
cream Vitaros instead. The patient suffered
eye pain, blurry vision, redness, and yes—
swelling. The dispensing pharmacist didn’t
stop to question why an erectile dysfunction
drug was prescribed to a woman, which
should have at least given him a reason to
double check.

Z US EYE

Sound-a-Like Meds

Z US EYE
Sound-a-Like Meds

M Refresh Liquigel

4
s =

HRePhresh Vaginal Gel e

Z US EYE
LOOK-A-LIKE PACKAGING

* The problem of packaging similarities with ophthalmic
medicationsis related in partto FDA approval of a color-
codingsystem by pharmacologicclass, makingall products
withina classthe same color.

Z US EYE
LOOK-A-LIKE PACKAGING

* Sulfacetamide, Tobramycin, Neomycin

Z US EYE
LOOK-A-LIKE PACKAGING

* Sulfacetamide, Tobramycin, Neomycin,
Ocufloxacin
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LOOK-A-LIKE PACKAGING

» Generics are no different

Z= US EYE

Look-a-Like Meds

* Precision Glucose Control Solnvs. Timolol

= US EYE
LOOK-A-LIKE PACKAGING

* Ophthalmic

Vs.

» Otic

= US EYE
LOOK-A-LIKE PACKAGING

* Ophthalmic

?; US EYE
LOOK-A-LIKE PACKAGING
* FMLForte
Vs.

* Pred Forte

= US EYE
LOOK-A-LIKE PACKAGING

* ALREX vs.  NAILGLUE
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Clear Care: Still causing eye injuries

Z US EYE
Med Module Changes

= Effort to use a combination of upper- and lower-case
letters to differentiate drugs, called “Tall Man lettering”
Using that system, the potentially confusable drugs
“prednisone” and “prednisolone” would be written as
“predniSONE” and “prednisoLONE” to tell them apart

Z US EYE
PRACTICE RECOMMENDATIONS

.

Special care to Sound-a-like and Look-a-Like
Medications

Avoid pre-printed prescription pads if possible
ReviewyourErxthoroughly

Have patientbring all medications thatyou’ ve
prescribed with them

Patient Education

.

.

.

.

Z US EYE
Error Prevention

« ldentification and Evaluation of Error

* Hospital Mortality and Morbidity Meetings
— Recourse free errorreporting protocol

* Automated Equipment
— Recallsystem
— Medication ordering systems/software

* Professional Continuing Education

Z US EYE
Doctor-Patient

o Communication
» Knowallyourpatient’ s medications, vitaminsand herbs

* Questionabout allergies and pastadverse reactions to medications
* Write prescriptions legibly so patientsand pharmacists can read them

10
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Patient Education

DO NOT rely on the Pharmacist
Whatis the medicinefor?

How s it supposed to be taken?
Whatside effectsare likely?
What to do if side effects occur?
Druginteractions?

What food, drink or activity should be avoided or
included?

Have patient check meds from pharmacy
Which generics are notacceptable
* Encourage Patient’ squestions!

= US EYE
Professional Communication

* Interand Intra professional communication

» Communicate with patient’ s other healthcare providers to
coordinatecare.

= US EYE
Root-Cause Analysis

.

UnderstandingWhy Errors happen

JCAHO requires thata thorough, credible RCA be performed foreach
reported sentinel event.

— WhatHappened?

— Why did ithappen?

— Whatdoyou do to preventitfrom happeningagain?

.

Z US EYE
Patient Safety

Stressdose adjustmentin children and elderly patients
Limit Accessto high hazard drugs

Use protocols for high hazard drugs

Computerized drugorderentry

Use pharmacy-based IV and drug mixing programs
Standardize drug packaging, labeling, storage

Use “unit dose” drug systems (packaged and labeled in standard patient
doses)

= US EYE
Patient/Office Safety

Standards for Healthcare Professionals
Licensing, Certification and Accreditation
Role of Professional Societies

Infection Prevention

— Tonometertip, gonioprism, etc.

* OSHA

CPR/EMS

Handling common medical emergencies
— Vasovagal Syncope

.

.

.

.

Reducing Medical Errors within the Optomefﬁtﬁ’ll%cgc\glz

Malpractice and How it Happens - a
Look at Some Cases

11
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Malpractice

+ Adereliction of professional duty or a failure to
exercise an ordinary degree of professional skill or
learning by one (such as a physician) rendering
professionalservices which resultsin injury, loss, or
damage.

* Aninjurious, negligent, orimproper practice

Z US EYE
Role of the Expert Witness
+ Handlean adversarial situation
+ Befairand objective
 Bebalanced
* Educate
+ Optometry vs ophthalmology

Z= US EYE
Three Main Offenders
* Failure to detect retinal detachment
* Failure to detect glaucoma
* Failure to detect tumor

Z= US EYE
In Other Words...

Failure to listen to the patient
Failureto observe thesigns

Failure to makethe diagnosis fit the findings
—Notvice-versa

Failure to do the appropriate tests and follow-up
Failure to makethe properreferral

Makinga diagnosis of exclusion thefirst diagnosis
instead of the last

Failure to Observe the Signs?z‘ US EYE

A 16-year-old male presents for contact lens fitting.

His refractionis: +1.00- 1.00x 180- 20/40
+0.75-0.50x 005 - 20/20

Fundus - “WNL”; no ¢/d ratio

Heis diagnosed with refractive amblyopia OD and fit
with contact lenses.

At 2-week f/u, his VAis 20/100 OD - “good fit”
recorded.

.

Failure to Observe the Signs Z US EYE

« One month f/u-20/2000D - “good fit”

« Discharged

* Annualexam:
—Refraction unchanged - 20/4000D, 20/20 0S
—Fundus WNL
—New lensesordered

« Contactlensdispense - “Rightlens notclear”
—Retinal detachment OD

* Recommendation: Seek settlement

12
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Failure to Diagnose Retinal Detachi@t'S EYE

* 50YOWM
* Seesflashesandfloaters
* Presentsto optometrist
+ Dilationand BIO performed
—“@ breaks, @ detachment” recorded
* Patientwarned signsand symptoms RD
* Dismissed

—
Failure to Diagnose Retinal Detachnfent”’> EYE

+ Patient hasworsening of symptomsand vision
loss one week later

* Telephones optometrist who immediately directs
patient to retinal specialist
— Does not record thisin the chart
+ Patientnow hasRD
+ Poorsurgical outcome
* SuesOD for malpractice
« Isit malpractice? Was standard of care breached?

Failure to Diagnose Retinal Detachn’—'uf‘i'\{-JS EYE

.

Could OD have missed existing break?

Couldbreak have been undetectable to best retinal
specialist?

Couldthere have been no breakinitially and one
formed afterexam?

Bad outcome yes - malpractice no

.

.

.

Failure to Diagnose Retinal Detachn"w.l'%'lf—JS EYE

* Plaintiffattorney: “I have another optometrist
thatwill swearthat thisis malpractice.”

* Me: “Well,you better give him a call because
I” m not doingit!”

* Plaintiffattorney: Even for $$?”

+ Me: “No!”

Failure to Diagnose Retinal Detachn'u’{—ii'\{-JS EYE

« Treating retinal specialist deposed
* Plaintiffattorney: “Could Dr.XYZ have missed
the retinal break?”

* Retinal specialist: “Well, yes. Itis likely he did.
Heis not a physician, you know”.

= US EYE

LEGAL POT OF GOLD

13
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Legal Pot of Gold

* Treatingophthalmologistopiningon OD who allegedly missed angle
closure.

« ODsued forinfectious keratitis-is friendly with corneal specialistand
recommends him as expert witness.

Z US EYE
Another Retina Specialist Perspective

Q. “Doyou think thatyou as a medical doctor,asan
ophthalmologist are bettertrained and equippedto rule outor rule
ina retinal detachmentthan an optometrist?*”

A. “Ithinkop istsare trained or sup dlyaretrainedin
theirfield to be able to do a dilated fundus exam to diagnose
retinal tears or detachments as well as any othereye care
professionals. ”

Q. “You believe an optometrist has the same expertise and ability
to diagnose a retinal detachmentor retinal tear as you do? ”

A. “Setting myego aside, | would say that optometrists aretrained
to evaluate the peripheral retina as well as an ophthalmologist and

Z US EYE
Sometimes it is Black and White... or Worse
» 55YOBMwith ‘weed whackerabrasion’
—20Ds

—Shallow chamber; I0P <5 mm; hypopyon
—End Result?

= US EYE

“Standard of Care?”
“In all medical probability, the retinal break/ corneal

perforation/whatever-it-may be was present at the
time of your examination and because you failed to see
and diagnoseit, you fell below the standard of care.
Because the standard of care dictates thatyou would
have seenand diagnosed it. And becauseyou didn’,

you were negligent”.

Z= US EYE
Standard of Care and Negligence

* Negligencerefersto a person'sfailureto followa duty of

conductimposed by law.

Everyhealth care provideris undera duty to:

use his/her bestjudgmentin the treatmentand care of his/her

patient;

« tousereasonablecareand diligencein the application of
his/herknowledge and skillto his/her patient'scare;

« toprovidehealth careinaccordance with the standards of
practice among members of the same health care profession
withsimilartrainingand experiencesituated in the same or
similar communities at the time the health careis rendered

Z= US EYE
Highest Degree of Skill Not Required

* Thelawdoesnotrequire of a health care provider
absolute accuracy, eitherin his/her practice orin his
judgment. ltdoes nothold him/herto a standard of
infallibility, nor doesit require of him/herthe utmost
degree of skill and learning known only to a few in his
profession. The law only requires a health care
providerto have used those standards of practice
exercised by members of the same health care
profession with similartrainingand experience
situated in the same or similar communities at the

timethe health careis renderii _

14
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Not Guarantor of Diagnosis, Analysis, Judgment or

Result

* Ahealth care providerdoes not, ordinarily, guarantee
the correctness of his/her diagnosis, analysis,
judgmentas to the nature of a patient's condition or
the success of his/her health care service rendered.

 Absentsuch guarantee, a health care provideris not
responsible for a mistakein his/herdiagnosis,
analysis, judgment unless he has violated the duty
(one or more ofthe duties) previously described.

Z= US EYE

Sometimes you JUST shake your head
Retained for defense
Diabetic pt sees OD who diagnosis PDROU

Educatesand warns risk permanent blindness- must
seeretinal specialistw/i 7 days

Ptsees anotherOD 6 weeks later
Detailed exam completely normal
Pt now completelyvisuallyimpaired from PDR

.

.

.

= US EYE

Sometimes you JUST shake your head- Part ii
« Defending OD alleged to have misdiagnosed PXG

« Affidavit- “There was no evidence of glaucoma at this
time”

A Festival of Ignorance =ZUS EYE

* 37 YOF- pterygium surgery. PF post-op
* SeesOD 3 weeks p/o. Someblur
—No I0P
+ SeesanotherOD nextday
—Dilates; swollen nerve, refers,no IOP
« Seesretinal specialistsame day
—~IOP49.5mm Hg
—Injects steroid
« All3 sued formissingsteroid induced glaucoma

» Doesanyglaucomacausea swollii i_7

=
A Festival of Ignorance = US EYE

Plaintiff's expert witness:
“Palloris commonin glaucoma ™

“This case had extremely fast progression of the field
loss”

“Glaucoma commonly occurs with minimal cupping ”

“Extremely high intraocular pressure commonly causes
a swollennerve”

“You never considerischemic neuropathy in a patient
under70years”

\

S\

. US EYE
A Festival of Ignorance: Part

55 YOF;cerebral palsy; poorly icati I t0S
~ NLPOD; 20/20005; ~1300DS OU
~ Treated at ER for abrasion; OD sees no abrasionin consult
« Referstoophthalmologist-nevergoes
« Caregiverpercei ing v
0S-Dx: angle closure
~ Airliftedto another hospital ($38,000)
~ On callophthalmologistwontgoin (January 1)
~ Phones in Diamax, timolol, pilocarpine

backto ER:10P38 mm

+  Pthasuveitis
+ Numerous condemnations again OD by expert witness
oo A o inding IOP of 38 y ing

15
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Z US EYE

Surviving the Legal
Process

Z= US EYE
THE MOST IMPORTANT THING TO REMEMBER

It isn’ t personal...it’ s
just business

= US EYE
Am | Being Sued?

* Subpoenaforyourrecords
—Most likely not being sued
* Accidents, disability, etc.
—Sendimmediately
« 10-daywindow
* Makesurerecordscomplete...and unaltered
* Notice of Intentto Litigate
—Nowyou are beingsued

= US EYE

Notice of Intent to Litigate
* Noticeimmediately tries to beat you into submission.
+ Doesn’t mentionyour careoryourexam, butyour
negligence
—“Priorto yournegligence...”,“As a result of your
negligence...”, “Was thereanything subsequent to your
negligence...”

» DONOT respond to this yourself
—Contactinsurance company-get attorney

Z= US EYE
It All Lies in the Depositions

Attorneys representingall parties involved
Courtreporter/videographer

No judgeorjury

Factfinding mission

.

Don’tvolunteerinformation

~Won’tconvincethem they werewrongto filesuit— cases
aren’twonin deposition, but they are lost

Insiston homefield advantage

Z US EYE
It All Lies in the Depositions

+ Trialis nothingmorethana performance
—~Written
—Rehearsed
—Hairand makeup
—Juryisthe audience
—No smokingguns
—Everythingcomesfrom the depositions
* The “Script”

16
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Z US EYE

Just answer the question
* You haveto answerunlessinstructed not
—Your attorneywill object throughout-stillanswer
« Don’ttryto educate plaintiffsattorney
—Could give beneficial information not otherwise asked
+ Avoid temptation to give “great” testimony
—You’llhaveyourchancein court
* Be prepared and be professional

Beware wolves in sheep’ s clothing
Depositionis adversarial
Some attorneys will intimidate, others will kill with
kindness

—He/sheis theenemy

—~Wantsinformation to use againstyou

—Always keep up your guard
Get comfortablewith attorney - agreeto something
medically ridiculous
Iftired - take a break

= US EYE
Look in the mirror

* Appearance and demeanorasimportantas
testimony™
~Beneat
—Avoid anger, hostility, condescension*

- “ODsarejustfailed physicianwannabes”
~ 172medical N

* Questions phrased to makeyou appear dishonest®
—Keep concentrationand composure
—Attorney may becomeintimidated by yourresilience

Z= US EYE
Know what you are answering

* Attorneyis not medical professional
—May askconfusing questions
—Ask for questionto be repeated or rephrased
+ Don’tbe intimidated into answers the attorney wants
* Veryfew absolutesin life
* Youmustanswer ‘yes’ or ‘no’
—You can explain yourself after answering
* Notbefore- becomesadversarial

= US EYE
Red flags

+ “Wouldyouagreethat...”; “Isit a fairstatement...”

—Typically precede proposition thatis too broad to be
answered by yesorno.

* Thesequestionsare fashioned to elicit material to use
againstyou.
« Thinkbeforeyouspeak

= US EYE

One atatime

* Letattomney finish question before answering
—Understand question before responding
—Courtreportercanonly transcribe so fast

« Completequestionwon’tbein transcript
—Yourattorney hastime to voice objections

Be surethat entire question is accurate before saying

yes
—If any portioninaccurate orillogical - say no

17



9/8/2023

Z US EYE
Sometimes you cannot remember

Facts occurred several years ago
—Referto records during questioning
What about questions with no recollection or records?
—If youremember - sayso
—If youdon’tremember - sayso
—Don’tguess or speculate

?_; US EYE
Watch what you are answering
Hypothetical questions are posed only to be used
againstyou
Sometimes a hypothetical question cannot be
answered

Make sure that you agree with entire hypothetical
before answering
No rulethatyou must have opinion on hypothetical

= US EYE

« Itis nota crimeto meetwith yourattorney
—May trytointimidate
* Nothingis offtherecord
—Keepyourmouth shut
* Tellthetruth
—Thereareveryfew casesthat can’tbe defended on the facts

—Thereareveryfew casesthat can be defended if the
defendantis caughtlying.

= US EYE

Hold to your opinion
« Attorneywilltryto imply thatyou are lying
—Hold firm to youropinion
« Ifattorneydoesn’t likeyouranswer, he/she will repeat
with prefaces “ Areyou tellingus underoath...” or “Is
it reallyyoursworn testimony that...”
—Don’tbeintimidated
—Youransweris youranswer; if asked repeatedly, repeatedly
givethe sameanswer
+ Rope-a-dope

= US EYE
Prepare

Read! Read! Read!

Skilled attorney can get competent physicians to
agreeto medicalimpossibilities

Oncesomethingis said in deposition, it is written in

stone.
* Youwillalways havea chanceto explainyourselfin a
courtof law.

You can defend virtually anything

Z US EYE
In Conclusion...

« Riskof malpracticeis a fact of professional life
* You will getthroughit

« Itwillnotendyourlife, practice, career

* It" snotpersonal...it’ sjust business.
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